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JURISDICTIONAL STATEMENT

          This action involves an appeal of an administrative agency decision, and 

therefore, pursuant to Rule 84.05 M.R.C.P,  Respondent is the party submitting the 

Appellant’s Brief. The action is one involving whether the Appellant’s property located 

at North Broadway and Northwest 68th Street in Kansas City and Gladstone qualifies 

as for the reduced agricultural productive use value within the meaning of the property 

tax laws, in particular, Sections 137.016, 137.017 and 137.021 R.S.Mo.  The Assessor 

and the Clay County Board of Equalization found that it did not qualify for the 

productive use value.   State Tax Commission found that it did qualify, and Respondent 

applied for judicial review as  provided by Section 536.100 R.S.Mo.  The Circuit Court 

found that it did not qualify as agricultural, that the use did not constitute an 

agricultural use within the meaning of the statutes, and Appellants appealed to this 

Court.   This  case involves  the application of the law to the specific facts about this 

subject property, more than the construction of a revenue law of the state, and it is 

within the jurisdiction of this Court.   The Appellate Court reviews the decision of the 

administrative agency, the State Tax Commission, rather than the decision of the trial 

court. 
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STATEMENT OF FACTS

     The Appellants in this  case, Robert and Donna Bateman, appealed their property tax 

assessment to the Clay County Board of Equalization on the ground that their property on 

the corner of North Broadway and Northwest 68th Street (hereinafter referred to as the 

“subject property”) was being used for hay and was therefore entitled to be taxed based 

on its productive use value rather than its market value. The Board of Equalization 

affirmed the Assessor’s  value determination of a market value of a total of $374,500 at a 

12% assessment ratio for an assessed value of a total of $44,940. (Legal File 11, 32-35)  

The “true value” of the property has not been an issue in the case, the only issue has been 

whether the assessment should be based on the “agricultural productive use value”.  The 

State Tax Commission found that the Bateman’s  property qualified for the productive use 

value, and that decision reduced the assessed value to a total of $30 (Legal File 18,  

373-384 and 412-418).  The Assessor then appealed to the Circuit Court (Legal file 4).  

The Trial Court reversed the State Tax Commission decision, and found that the property 

should be classified as  vacant and unused property taxed at its  fair market value, and 

reaffirmed and reinstated the assessment of the Assessor and the Board of Equalization.    

Because both of the parties have had the designation of “Respondent” through the course 

of this matter,  this brief will refer to Appellants  Robert and Donna Bateman in this  case 
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as “the Bateman’s”,  or “Appellants”, and to Respondent, Cathy Rinehart, Clay County 

Assessor as “Assessor”, or “Respondent”.  

 The trial court entered a Nunc Pro Tunc Judgment March 17, 2011, and while that 

entry is noted in the docket sheet in case 10CY-CV05361 (Legal File 2), the Nunc Pro 

Tunc Judgment is not contained in the Legal File, and is therefore in the Appendix of this 

brief.

 All of the facts  of the case are contained in the State Tax Commission certified 

record. (Legal File 29 through 419)

 The basic facts are not in dispute and are summarized as follows:  

 The subject property is  a 3.3 acre tract located at the corner of NW. 68th Street and 

N. Broadway in Clay County.  Part of the property is located within the City of Kansas 

City and part within the City of Gladstone, and therefore it has two parcel identification 

numbers for property tax purposes, and had two appeal numbers at the State Tax 

Commission level.  (Legal File 374)  Respondent will refer to the real property that is 

involved in this case as the “subject property” which term includes both adjoining parcels 

unless otherwise stated.

 The portion of the property in Gladstone was zoned C3, and the portion in Kansas 

City was Zoned CP3 which are both commercial zoning.  (Legal File 301)  For the years 

in question, Kansas City’s ordinance prohibited agricultural uses  in commeercial zoned 
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areas, however, it should be noted that Kansas City,’s zoning ordinance changed in 

November 2010, and agriculture is  no longer banned.  However, both cities prohibit 

allowing grass and weeds to grow taller than 10 inches, and require owners to keep their 

properties mowed. (Legal File 314-315) 

 Respondents purchased the 3.3 acres in May 1997 for $240,000.  (Legal File 300)  

The property has no structures located on it and no improvements other than utilities, 

curbs and gutters, street lights and storm sewers along the streets. (Legal File 272-277,   

307, 337-342, 375)  The property is located at the intersection of two main streets, NW 

68th Street and N. Broadway, both of which are four lanes wide.  It is  less than 1/4 mile 

East of the 68th Street Exit of Highway 169, a limited access divided four lane highway, 

and visible from the highway.   Surrounding properies include an apartment complex to 

the East, a convenience store and gas  station to the South,  and a medical facility to the 

West. (Legal File 314, 315)  The Appellant, Mr. Bateman, testified that there had been a 

development plan submitted to the City of Kansas City in 1988 for a grocery store as the 

anchor tenant, but they decided on another location.   (Legal File 57)

 From 1997 to 2007 the Batemans mowed the grass on the property.  In the summer 

of 2007 the Batemans began allowing the grass to grow, and paying a farmer to bale it as 

hay. (Legal File 181)    Respondent testified that he had the soil tested, and put red clover 

on it.  The cost for the clover was $175. (Legal File 190)  The Batemans then requested 

8



that the property be assessed based on the agricultural productive use value of the 

property, rather than on its market value.  (Legal File 181) 

 It cost 18 times more to have the grass  cut and baled than the hay from it could be 

sold for.  In 2007 and 2008 hay was cut twice at a cost of $750 each time.    One cutting 

in 2007 made 42 small square bales, 40 of which were sold for a total of $40.  This was a 

loss of over $700 for one cutting. (Legal File 56, 61, 219)    In 2009 Respondent paid 

$800 to have hay cut, and advertised it for sale for $1.50 per bale. (Legal File 61) 

 The uncontroverted testimony was that the highest and best use for the property is 

future commercial development. (Legal File 311) 

 The Batemans asked for  “ag classification” (Legal File 181) but the property was 

already classified as Agricultural with a 12% of market value assessment.  What the 

Batemans apparently meant, was that they were asking for a assessment based on the 

productive use value, or agricultural grading of the property.   (Legal File 314-315)  The 

Assessor declined to change the value and the taxpayers appealed to the Board of 

Equalization which affirmed the Assessor’s  appraisal of the property as vacant 

agricultural ground, and not property in use for agriculture. 
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POINTS RELIED ON

 

POINT I. 

THE STATE TAX COMMISSION ERRED IN RULING THAT THE TAXPAYERS‘ 

PROPERTY IS ENTITLED TO BE TAXED ON ITS PRODUCTIVE CAPABILITY, 

RATHER THAN ITS MARKET VALUE BECAUSE THE DECISION IS 

UNSUPPORTED BY COMPETENT AND SUBSTANTIAL EVIDENCE, IS 

UNAUTHORIZED BY LAW, IS ARBITRARY, CAPRICIOUS AND 

UNREASONABLE, AND IT INVOLVES AN ABUSE OF DISCRETION IN THAT:

A.) THE CHARACTERISTICS OF THE PROPERTY, ITS HISTORY, ITS USE, ITS 

SIZE, ITS LOCATION, ITS ZONING, THE PRICE THAT WAS PAID FOR IT, AND 

ITS PRODUCTIVITY ARE INCONSISTENT WITH PROPERTY BEING USED FOR 

AGRICULTURAL PURPOSES AND DEVOTED PRIMARILY TO FARMING;  
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B.) THE DECISION OF THE STATE TAX COMMISSION IS INCONSISTENT WITH 

ITS OTHER RULINGS ON THE ISSUE OF WHAT CONSTITUTES AN 

AGRICULTURAL USE; AND

C.) THE PROPERTY IS “VACANT, UNUSED OR HELD FOR FUTURE USE” 

WITHIN THE PLAIN MEANING OF SECTION 137.016.5 R.S.MO. AND IS 

“VACANT AND UNUSED” WITHIN THE MEANING OF SECTION 137.017.4 

R.S.MO.    

MISSOURI CONSTITUTION ARTICLE X Section 4(b)   

Section 536.140 R.S.Mo.        

Section 137.016 R.S.Mo.       

Section 137.017 R.S.Mo.      

Section 137.021 R.S.Mo.      

Snider v. Casino Aztar/ Aztar Missouri Gaming Corp., 156 S.W.3d 341, 346 (Mo. banc 

2005).            
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Anderson v. Ken Kauffman & Sons Excavating, 248 S.W.3d 101, 108 (Mo. App. W.D. 

2008).            

Giddens v. Kessinger, STC Appeal Number 05-3300.     

Harp v. Mundwiller, STC Appeal Number 05-57500 (2005.)  
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POINT II.

THE STATE TAX COMMISSION ERRED IN RULING THAT THE   SUBJECT 

PROPERTY WAS ENTITLED TO BE TAXED ON ITS PRODUCTIVE CAPABILITY, 

RATHER THAN ITS MARKET VALUE BECAUSE , UNDER THE PARTICULAR 

FACTS OF THIS CASE, TO TREAT THE SUBJECT PROPERTY AS DEVOTED 

PRIMARILY TO AGRICULTURE, VIOLATES ARTICLE X,  SECTION 4(b), OF THE 

MISSOURI CONSTITUTION IN THAT IT CREATES A LACK OF UNIFORMITY 

WITHIN A SUBCLASS OF REAL PROPERTY AND IS THEREFORE REVERSIBLE 

ERROR REVIEWABLE BY THE COURTS UNDER SECTION 536.100 et sec R.S.MO. 

IN THAT IT BROADLY CONSTRUES AN EXCEPTION TO A CONSTITUTIONAL 

PROVISION WHEN THE EXCEPTION SHOULD BE NARROWLY CONSTRUED, 

AND CREATES A LACK OF UNIFORMITY WITHIN A SUBCLASS OF REAL 

PROPERTY WHICH THE LEGISLATURE WAS NEITHER AUTHORIZED TO DO 

NOR INTENDED TO DO.

MISSOURI CONSTITUTION ARTICLE X Section 4(a)     

MISSOURI CONSTITUTION ARTICLE X Section 4(b)   

Section 536.140 R.S.Mo.       
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Section 137.016 R.S.Mo.       

Section 137.017 R.S.Mo.      

Section 137.021 R.S.Mo.      

Section 137.115 R.S.Mo.        

Snider v. Casino Aztar/ Aztar Missouri Gaming Corp., 156 S.W.3d 341, 346 (Mo. banc 

2005).             

Keylien Corporation v. Johnson, 284 S.W.3d 606 (Mo. App. E.D.

2009).            

State v. Johnston, 214 Mo. 656, 113 S.W. 1083 (Mo. 1908).    

State v. Trustees of William Jewell College, 136 S.W. 397, 234 Mo. 299 (Mo. 1911).
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ARGUMENT

Point I

POINT I. 

THE STATE TAX COMMISSION ERRED IN RULING THAT THE TAXPAYERS‘ 

PROPERTY IS ENTITLED TO BE TAXED ON ITS PRODUCTIVE CAPABILITY, 

RATHER THAN ITS MARKET VALUE BECAUSE THE DECISION IS 

UNSUPPORTED BY COMPETENT AND SUBSTANTIAL EVIDENCE, IS 

UNAUTHORIZED BY LAW, IS ARBITRARY, CAPRICIOUS AND 

UNREASONABLE, AND IT INVOLVES AN ABUSE OF DISCRETION IN THAT:

A.) THE CHARACTERISTICS OF THE PROPERTY, ITS HISTORY, ITS USE, ITS 

SIZE, ITS LOCATION, ITS ZONING, THE PRICE THAT WAS PAID FOR IT, AND 

ITS PRODUCTIVITY ARE INCONSISTENT WITH PROPERTY BEING USED FOR 

AGRICULTURAL PURPOSES AND DEVOTED PRIMARILY TO FARMING;  

B.) THE DECISION OF THE STATE TAX COMMISSION IS INCONSISTENT WITH 

ITS OTHER RULINGS ON THE ISSUE OF WHAT CONSTITUTES AN 

AGRICULTURAL USE; AND
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C.) THE PROPERTY IS “VACANT, UNUSED OR HELD FOR FUTURE USE” 

WITHIN THE PLAIN MEANING OF SECTION 137.016.5 R.S.MO. AND IS 

“VACANT AND UNUSED” WITHIN THE MEANING OF SECTION 137.017.4 

R.S.MO. 

 This is  an appeal from an administrative decision of the State Tax Commission, 

pursuant to the Administrative Procedure Act. Section 536.100 et sec. R.S.Mo. The 

primary issue is whether the subject property should be assessed for property tax 

purposes as vacant property at its fair market value, or whether it is in use for agriculture, 

and entitled to a reduced assessment.     Section 536.140 R.S.Mo. provides the standard 

for review.  An  Administrative decision is to be upheld unless:

 1. The decision is in violation of constitutional provisions;

 2. The decision is misapplies the law and is inconsistent with the 

language, purpose and intent of State statutes, and is thus in excess of statutory 

authority;

 3. The decision is unsupported by competent and substantial evidence 

upon the whole record;

 4. The decision is unauthorized by law; 

 5. The decision is arbitrary, capricious or unreasonable; or

 6. The decision involves an abuse of discretion.
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The decision of the Commission should be reversed on each of these grounds.  The 

decision of the trial court is  correct. When there is an appeal of an administrative 

decision, this Court reviews the decision of the State Tax Commission, rather than the 

decision of the Circuit Court.  Americare Systems, Inc. v. Missouri Dept. of Social 

Services, 808 S.W.2d 417 (Mo. App W. D. 1991). 

 While the Commission has discretion in tax cases, the Commission decision must 

comply with the law.   Snider v. Casino Aztar/ Aztar Missouri Gaming Corp., 156 S.W.3d 

341, 346 (Mo. banc 2005);  St. Joseph Lead Co. v. State Tax Commission, 352 S.W.2d 656 

(Mo. banc 1961). ‘[I]f the question involves the application of law to the facts, the 

reviewing court must weigh the evidence for itself and determine the facts accordingly. § 

536.140(3).”  Maryville Properties v. Nelson, 83 S.W.3d 608, 612 (Mo. App. WD 2002).

 The Missouri Constitution Article  X Section 4(a) and Section 4(b) establishes 

classifications and subclasses of property for purposes of property taxes.  Real estate is to 

be taxed based on its value, with the exception that the legislature may enact laws to tax 

agricultural property on its productive use value.  “Property subclassed agricultural and 

horticultural . . .  may, by general law, be assessed on its productive capability. . .”  The 

legislature was thus authorized to enact Sections 137.016, 137.017 and 137.021 R.S.Mo.   

 The legislature set the assessment rates for agricultural property at 12% of true 

value, for residential property at 19% of true value, and for commercial property at 32% 

of value in Section 137.115.5 R.S.Mo.  The Legislature defined “Agricultural and 
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horticultural property” to mean “all real property used for agricultural purposes and 

devoted primarily to the raising and harvesting of crops; to the feeding, breeding and 

management of livestock which shall include breeding showing, and boarding of horses; 

to dairying, or to any combination thereof; and buildings and structures commonly 

associated with farming, agricultural and horticultural uses . . . ”   Section 137.016.1(1)   

Then the legislature provided that, for assessment purposes, “the true value in money of 

land which is in use as agricultural and horticultural property, as defined in section 

137.016, shall be that value which such land has for agricultural or horticultural use. . .” 

Section 137.017.1 R.S.Mo.  

 The legislature went on to provide that the assessment for agricultural property 

that is “vacant and unused . . . shall be its fair market value.” Section 137.017.4 R.S.Mo.  

Thus, not all property that is sub-classed as Agricultural property qualifies for the 

productive use value. To qualify, it must be used for agricultural purposes and devoted 

primarily to agriculture.  

 If property is vacant and unused, then the Assessor is to look at the “immediate 

most suitable economic use” to determine its classification, as provided in Section 

137.016.5.  

A. Characteristics of the Property. The appraisal of the property which was entered into 

evidence in this case, discusses the classification and use of the property. (Legal File 285 

- 372)  The appraisal concludes  that the property’s highest and best use is commercial, 

that it is vacant and being held for future use. (Legal File 300, 304, 311 )  The Batemans 
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purchased the 3.3 acres in May 1997 for $240,000.  (Legal File 300)  The property has 

utilities, curbs and gutters, street lights and storm sewers along the streets. (Legal File 

272-277,   307, 337-342, 375)  The property is located at the intersection of two main 

streets, NW 68th Street and N. Broadway, both of which are four lanes wide near 169 

Highway.    Surrounding properies include an apartment complex to the East and a 

medical facility to the West. (Legal File 314, 315)  There had been a development plan 

submitted to the City of Kansas City in 1988 for a grocery store on the property.   (Legal 

File 57)  For the first ten years the Batemans owned it, there was no use at all of the 

property.  In the summer of 2007 they began allowing the grass to grow, and paying a 

farmer to bale it as hay. (Legal File 181)    

 It cost 18 times more to have the grass  cut and baled than the hay from it could be 

sold for.  (Legal File 56, 61, 219)     The appraiser, Mr. Maurer, applied the factors set out 

in Section 137.016.5 for classifying property that is vacant, unused or held for future use, 

and concludes that most of the factors weigh in favor of commercial classification.(Legal 

File 314-315)  The immediate prior use of  the property from prior to 2007 was vacant - 

the lot was mowed with no improvements.  The location is consistent with commercial 

classification.  The size of the property 3.3 acres, is  more consistent with commercial 

property than with farming.  It has good access to public thoroughfares. The property’s 

zoning is commercial in both cities.   Even though most of the factors weighed in favor of 

classifying the property as commercial, the Assessor has classified it as  agricultural 

consistent with the State Tax Commission decision in the Giddens case, discussed below.  
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The Assessor found the property to be vacant and unused, or held for future development 

as described in Section 137.016.5 R.S.Mo, and while the Classification was Agricultural, 

the property was assessed as vacant based on its  fair market value, as provided in Section 

137.017.4 R.S.Mo.  The Assessor’s  decision was affirmed by both the Clay County Board 

of Equalization and the Circuit Court when the case was appealed.

 

   The Assessor agrees that the property is properly classified as agricultural 

property.  The primary issue on the merits, is whether the subject property is vacant and 

unused or held for future use pursuant to Section 137.016.5, and 137.017.4, in which case 

it is to be valued at its fair market value, or, on the other hand, is being used for 

agricultural purposes, and is devoted primarily to the raising of crops, as defined in 

Sections 137.016.1(1) and 137.017.1, in which case it is entitled to be assessed based on 

its productive capacity.   The Assessor agrees that hay production CAN be an agricultural 

use, but not in this case, where it is unreasonable, and does not make economic sense.  

Such an interpretation would be contrary to the intent of the legislature, which carefully 

defined what constitutes an agricultural use.  

 Judge Harman, the trial court judge on review of the commission decision states, 

in paragraph 8, 10 an 11 of his opinion “The term ‘vacant and unused land’ has not been 

construed by Missouri courts in the context of property taxes.  Since section 137.017 

provides that vacant and unused land shall be taxed on its fair market value, the 

legislature is presumed to have had a reasonable basis for differentiating between vacant 
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land and lane in use for agriculture. In determining what constitutes “vacant and unused 

land” it must be noted that Missouri has little “bare ground”.  There is something growing 

nearly everywhere - often weeds, grass and brush.   The question then is, what did the 

legislature intend when it used the term “vacant and unused”, as differentiated from land 

“in use for agricultural or horticultural purposes”.   If grass growing on land is 

automatically an agricultural use, then there would be no vacant and unused land.  The 

question then becomes whether the act of baling the grass would or would  not be 

sufficient, in and of itself, to show that the land is “in use as agricultural or horticultural 

property”.  State statutes are to be read in context with one another, and Section 137.016 

and 137.021 R.S.Mo. define in detail what it means to be “agricultural and horticultural 

property”, and speaks in terms of raising crops, farming, dairying, management of 

livestock including breeding, showing and boarding horses.  The statutes are specific.    

The legislative scheme to limit the productive use value to true farming operations is 

clear from the context of the statutes. Any activity claimed to be an agricultural use must 

be analyzed in a broader context than whether there is something growing that might be a 

crop.  Just as gathering wildflower seed as a business might be a legitimate agricultural 

use, gathering  wildflowers, or  walnuts, or other plants  would not automatically mean 

that the property were “in use as agricultural or horticultural property.”   The terms 

“Agriculture” “Horticulture” presumes a business or benefit in the activity.  In the instant 

case where the cost to have the grass cut and baled into hay is 20 times the sale price, 

there is no legitimate business interest in doing it.    All of the examples of agricultural or 
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horticultural use mentioned in the statutes relate to legitimate business interests.” Trial 

Court opinion Appendix A-9-10. 

 Judge Harman also discussed the zoning restrictions on the property and concludes 

that where a zoning ordinance prohibits allowing grass to grow more than 10 inches tall, 

the property cannot be “devoted primarily” to agriculture solely by virtue of the fact that 

the owner paid to have the grass baled.  Trial court opinion, Appendix A-11.

 "The primary rule of statutory construction is to ascertain the intent of the 

legislature from the language used to give effect to that intent if possible, and to consider 

words used in the statute in their plain and ordinary meaning. City of Willow Springs v. 

Missouri State Librarian, 596 S.W.2d 441, 445 (Mo. banc 1980)” Murphy v. Pemiscot 

County, 639 S.W.2d 384, 385 (Mo. banc 1982).  The legislature did not say “all 

agricultural sub-classed property shall be assessed based on its productive use value”.  It 

could have, but it did not.  It said vacant property is to be assessed at its true value. 

Section 137.017.4 R.S.Mo. 

 The legislature is specific in what constitutes an agricultural use.  It takes more 

that a horse to be an agricultural use, there must be a breeding, boarding and/or showing 

component. Section 137.016.1(1) R.S.Mo. It takes more that a few animals - the statute 

calls for the feeding, breeding and management of livestock to qualify. Section 137.016.1

(1)R.S.Mo.  Land can qualify if it is in a soil conservation program or agricultural 

assistance program, where it is under an agreement with an agency of the federal 

government.  Land with structures customarily associated with farming can qualify as an 

22
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agricultural use.  Land around airports that qualify as receiver airports to receive funds 

through the Federal Aviation Administration can qualify as agricultural.  Land devoted 

primarily to the raising and harvesting of crops qualifies as agricultural.   The legislature 

has gone to great lengths to state what is an agricultural use.   

 The legislature said “the true value in money of vacant and unused land which is 

classified as agricultural and horticultural property . . . shall be its fair market value.” 

137.017.4 R.S.Mo.   It did NOT say “ All Agricultural classified land shall be assessed at 

its productive use value”.  It did NOT say “All land on which grass is growing is in use as  

agriculture and shall be assessed on its productive use value”.  It did NOT say, “If grass is 

baled on land, it shall be classified as agricultural and assessed on its agricultural 

productive use value”.    It did NOT say, “If there is any vegetation that is being cut, 

picked, baled or sold, it is agricultural property and to be assessed on its productive 

capability.”   It did NOT say “If there is any activity common to agriculture, whether or 

not it is profitable, the property shall be classified as agricultural, and assessed at its 

productive use.”  In the state of Missouri, where vegetation grows nearly everywhere, and 

where much of it has a potential use to someone, there would never be vacant land, under 

the interpretation of the State Tax Commission, if the owner paid someone to go 

“harvest” it.  This would be an absurd and unreasonable result.  Under the facts of this 

case, where grass that had no agricultural use for 10 years, was allowed to grow tall 

enough to cut and bale, but the cost to do it was $750, and resulted in 40 small square 

bales that sold for a total of $40, it is unreasonable to call that use agriculture, particularly 
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considering the location and characteristics of the subject property.  The legislature 

cannot have intended such a result.   

“[A]  reviewing court must use rules of statutory construction that "subserve rather than 

subvert legislative intent." Elrod v. Treasurer of Mo., 138 S.W.3d 714, 716 (Mo. banc 

2004) (quoting Kincade v. Treasurer of the State of Mo., 92 S.W.3d 310, 311 (Mo.App. 

E.D.2002)). "All canons of statutory construction are subordinate to the requirement that 

the court ascertain and apply a statute in a manner consistent with the legislative intent." 

Williams v. Nat'l Cas. Co., 132 S.W.3d 244, 249 (Mo. banc 2004) (quoting Budding v. 

SSM Healthcare Sys., 19 S.W.3d 678, 682 (Mo. banc 2000)). "Construction of statutes 

should avoid unreasonable or absurd results." Reichert v. Bd. of Educ. of St. Louis, 217 

S.W.3d 301, 305 (Mo. banc 2007).” Anderson v. Ken Kauffman & Sons Excavating, 248 

S.W.3d 101, 108 (Mo. App. W.D. 2008)  

 The legislature was very clear that vacant agricultural ground should be assessed 

at its fair market value.  That legislative intent is further clarified by the way ground 

devoted to agricultural use is valued under Section 137.021 R.S.Mo.  Th Assessor is to 

look at things like soil surveys, flood control and the schedule of productivity values 

published by the University of Missouri.  In preparing the schedule, the University is to 

look at “soil productivity, production costs, crop yields, appropriate capitalization rates 

and any other pertinent factors...” Section 137.021.1 R.S.Mo.  The statute presumes that 

the agricultural use is profitable or at least can be profitable on some level.  In this case, 
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the production cost is $750, excluding advertising, for a “crop yield” of $40.  If this is an 

agricultural use within the meaning of these statutes, then it would be prudent for every 

developer to do it.  If it isn’t possible to get a tractor into a city lot, then the owner could 

hire someone to plant sweet potato vines and echinacea.  It would look landscaped during 

the summer and in the fall, he could hire someone to dig the sweet potatoes and harvest 

the echinachia for tea and medicinal purposes.  No matter that it cost $1000 to put it in 

and the “crop” sold for $75.  The property tax savings would more than cover the loss.  

The legislature cannot have intended such a result.

 The court in Keylien Corporation v. Johnson, 284 S.W.3d 606 (Mo. App. E.D. 

2009)  discussed the importance of reading the statutes together. 

“When we interpret statutes, we give effect to legislative intent as reflected in 
the plain language of the statute. Gash v. Lafayette County, 245 S.W.3d 229, 
232 (Mo. banc 2008). In doing so, we do not read a particular statutory 
phrase in isolation. Id. Instead, we construe the provisions of a legislative act 
together and read a questioned phrase in harmony with the entire act.” 
Keylien Corporation v. Johnson, 284 SW3d 606, 609 (Mo. App. E.D. 2009).

Reading together Sections 137.016 though 137.021 it is clear that the legislature intended 

to reduce real estate taxes on true farming operations, not on every developer that is 

holding vacant ground. 

 The Missouri State Tax Commission erred when it found that “cutting hay is an 

agricultural activity and such activity is sufficient to cause the real property to be 

classified as agricultural property [and be assessed on its productive use]” and that 
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“Cutting of hay constitutes the raising and harvesting of crops.” (Legal file 15, 24).   The 

Assessor agrees that, in some circumstances, property can be “used for agricultural 

purposes and devoted primarily to the raising and harvesting of crops” by being a hay 

field, but NOT where there is only 3.3 acres, where the soil grade is not good, where the 

property is located on the corner of two four lane roadways close to a limited access 

divided highway, where the property cost $240,000 to purchase, where there was no use 

at all for 10 years,  where it is not next to other farm ground, and where it cost more than 

18 times more to “harvest” the “crop” that it sells for.   The economic reality is that the 

subject property was never intended to be “used for agricultural purposes and devoted 

primarily to the raising and harvesting of crops” within the meaning of Section 137.016.1

(1).  It is vacant and being held for future development, and the Commission decision is 

therefore unauthorized by law, arbitrary, capricious or unreasonable, and unsupported by 

competent and substantial evidence on the whole record and should be reversed pursuant 

to Section 536.140 R.S.Mo.   

Prior Decisions    

 The State Tax Commission decision in the instant case is inconsistent with other 

Commission decisions.  In the case  Giddens v. Kessinger, STC Appeal 05-3300, 

Appendix A-21  the property was surrounded by streets with curbs and was zoned 

commercial like the case at bar.  The owner was having hay cut.  The hearing officer 

changed the classification to “Agriculture” but did not apply the productive use value.  

The STC decision in Giddens uses the market value of the property of $418,500 times the 
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agricultural assessment rate of 12% for an assessed value of $50,220.  This is the rule and 

result that should be applied in this case.  This result is consistent with the trial court 

decision. Appendix A-8  

 Following the precedence of the State Tax Commission in Giddens,  and applying 

the 12% assessment ratio to the market value of the subject property of $374,500, the 

property should have an assessed value of $44,940, as determined by the Assessor, 

affirmed by the Board of Equalization, and affirmed in the Circuit Court, not the $30 

reduced value meant for farms applied by the State Tax Commission.

 The State Tax Commission decision in Dickerson v. Curtis Koons Appeal number 

01-49004 dated June 11, 2002 is distinguishable. In it, the cutting of hay was  found to be 

an agricultural use, and the productive use value was utilized in assessing the property.  

However,  Dickerson had 39 acres.  In this case there are only 3 acres.  Dickerson’s 

property was in a rural area, not within city limits on paved four lane streets.  Dickerson 

had a horse and a barn on the property.  In this  case, there is no livestock, and no farming 

related structures. 

  In the State Tax Commission case Harp v. Mundwiller, Appeal Number 05-57500 

(2005) Appendix A-35  the Commission found that 5 acres of Harp’s  property should be 

classified as residential, not agricultural.  While timber was being cut and sold from the 

property, the Commission found that was insufficient to constitute an agricultural use 

where there was no evidence of timber management or replanting, and the taxpayer had 

been clearing land to sell as  residential tracts.  An excerpt of the decision shows the 

detailed analysis of the Tax Commission in this case:
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“The size of the property (5 acres) weighs against agricultural 
classification and grading and clearly in favor of residential classification.  
There is no evidence in the record to support that 5 acre tract farms are 
common in Gasconade County.  A 5 acre vacant tract clearly is of a size which 
supports a residential classification.  

There is access to 5 acres from either Route E or Steinbeck Road. 
Exhibit 2 to Exhibit 1. This access has been demonstrated by the sale of the 4 
other tracts to support a residential use.  There is nothing in the record from 
which a conclusion can be reached that the access to the property in question 
supports an agricultural classification.

Finally, the other factor which support a residential classification as the 
immediate most suitable economic use of the 5 acres is the fact that the value 
of the 5 acre tract, based upon the 4 prior sales would be approximately $4,000 
per acre, allowing for a discount due to an additional 2 acres.  Complainant’s 
motivation for clearing the timber is to have another 3 acre tract to sell.  
Complainant has received and expects to receive in excess of $4,600 per acre 
for such 3 acre tracts as home sites.  The economics of the situation clearly and 
unequivocally weight on the side of a residential classification.  . . . .

It would have been reasonable and within statutory provisions for the 
Assessor to have addressed this assessment in two other ways (1) residential 
classification and value and (2) agricultural classification at fair market value.”

     Harp, Appendix 38-39

 The analysis used by the Commission in the Harp case, is  the type of analysis that 

should be applied in this case.  The Harp case sets out several criteria that were 

considered important - prior use, location, zoning, size, access and immediate most 

suitable economic use. Applying the Harp critieria to the facts of this case, they all weigh 

against agricultural classification and grading.  There is no evidence that 3 acre farms are 

common in Clay County.  Access to the property is available via paved four lane roads 

within one block of the 68th Street  exit off of 169.  Given the price paid for the property 

of nearly $80,000 per acre, the immediate most suitable economic use is Commercial 

property.  As stated in Harp, “the economics of the situation clearly and unequivocally 

weigh” against an agricultural productive use value.   Applying that criteria, the 

assessment should have been either residential or commercial classification, or 
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“agricultural classification at fair market value”.  The Assessor, in this case, chose 

“agricultural classification at fair market value”.  The Assessor’s determination should be 

affirmed.  

 In the State Tax Commission case Token v. Overschmidt, Appeal number  

03-57007-57009 (2004) Appendix A-43  the issue, like the case at bar,  was “whether 

portions  of the subject properties should be given agricultural grading and assessed at 

12% of the appropriate agricultural use value, or whether certain portions  of the subject 

properties should be valued at their fair market value as vacant and unused agricultural 

land and assessed at 12% of the fair market value”.  Mr. Token was planting and 

harvesting native plants for landscaping and medicinal purposes.  His  agroforestry efforts 

included investigating Missouri conservation programs, and enrolling the property in a 

Forest Program.  The Commission decision goes to great lengths to discuss the use of the 

property and distinguish it from property that is vacant and unused.  The entire decision is 

set out in the Appendix to this brief starting at page 43. In it, the Commission analyses 

various factors about the agroforestry field, where native plants are grown.  It says: 

“It is important to recognize and remember that Commission decisions are driven by the 
evidence in a given case. In other words, the essential facts developed in the record 
provide the basis upon which the decision must be rendered. Each decision may vary 
depending on the particular facts in a given case.
Specifically, the fact that Complainant is cultivating various plants on Grand Ridge Farm 
does not necessarily mean that another landowner, who just happens to have some of the 
same plants growing on his land, is automatically entitled to agricultural grading of that 
property. For example, the fact that a landowner has ginseng on a two-acre tract of land 
on which a residence is located does not require that a portion of that land be given an 
agricultural grade. That, of course, is not the situation in the present case.
There are a variety of factors which come into play as to whether the subject property is 
vacant and unused agricultural land or is being actively devoted to agricultural use. These 
are: (1) agroforesty as a category of agricultural use; (2) classification for the immediate 
prior assessment cycle; (3) activities of Complainant with regard to agroforestry prior to 
January 1, 2003; (4) activities of Complainant with regard to agroforestry subsequent to 
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January 1, 2003; (5) extent of area devoted to and needed to support agroforestry at 
Grand Ridge Farm; and (6) topography of Grand Ridge Farm.”  Token, Appendix 48-49

 The analysis used by the Commission in Token should be applied in this case.  Just 

because cutting hay on one farmer’s pasture is an agricultural use, does not mean that 

cutting hay anywhere is an agricultural use.  The Appellant’s hay cutting activities are 

more like the owner who happens to have the same native plants growing on his property 

or the person who plants some wildflowers around his home.  Respondent’s cutting hay is 

more like mowing and general maintenance than it is like agriculture.  Respondent’s 

cutting hay should not be sufficient, under the circumstances  of this case, to support a 

determination that the property is “used for agricultural purposes and devoted primarily 

to the raising and harvesting of crops”.  

 Similarly, in the case Schmidt v. Copeland  Appeal Number 09-57018 (2009) 

Appendix A-56 the issue was whether the property should be afforded the agricultural 

productive use value.  Mr. Schmidt was growing gensing on his property, which is a 

native plant.  The commission again went to great lengths to explain why the Schmidt 

activity constituted an agricultural use, explaining the cultivation of Ginseng, its history, 

and the work that the owner put in.  The decision says : 

 “American ginseng is a slow growing native perennial plant indigenous to the 
Eastern United States. . .    The cultivation of ginseng is not like cultivation of row crops, 
hay or truck garden fruits and vegetables.  It is a different type of agriculture.  It is 
however the growing of a crop.  The crop has a high potential to turn generally 
unproductive forest land into productive land over a long and sustained period of time.  
 Complainant presented substantial and persuasive evidence to establish his use of 
the Woodlands for the cultivation of ginseng.  This is an agricultural/horticultural use of 
the property.  The 10 acres must be placed in agricultural productivity land grade six and 
assessed at 12 percent to arrive at the proper assessment of this portion of Complainant’s 
property.” Schmidt v. Copeland  STC Appeal Number 09-57018 (2009)Appendix A-60
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   In this case, the Respondent’s activities have NO potential for turning an 

unproductive city tract into productive land over a long and sustained period of time, or 

in the short run.  The Commission in the Schmidt decision also points  out that Schmidt 

files a schedule F farm income tax return in connection with his agricultural use of the 

property.  The Batemans do not.  Bothe The Token and Schmidt decisions give weight to 

the preparation and extensive work that was  done to cultivate the crops.  The only thing 

the Batemans did was to have the soil tested in April of 2007, pick up university 

extension brochures and spread red clover seed.  They did not even follow the 

suggestions  in the brochures about how to get the clover started, by tilling or overgrazing. 

(Legal File 199-206)  There was no evidence that the Batemans did anything at all to 

cultivate or care for their “crop”.

 The STC decision in the instant case, rather than looking at the specific attributes 

of the subject property, finds that baling hay, in and of itself, qualifies the property for 

productive use value.  The Schmidt decision says having a little ginsing on the property is 

not enough; the Token decision says having the same plants used in agroforestry is not 

enough, and the Harp decision says harvesting timber is not enough to to constitute an 

agricultural use.  The Legislature has carefully defined what constitutes an agricultural 

use.  All of the examples are true profitable, business and farming uses.  The decision in 

the Bateman case is inconsistent with the legislation, the prior case holdings in Giddens, 
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and Harp, and  the carefully reasoned decisions in Token and Schmidt, on what 

constitutes agriculture, and is therefore arbitrary, capricious and unreasonable and 

misapplies the law.  

C. Agricultural Use 

  Judge Harman, in his decision at paragraph 11, states, “State statutes are to be read 

in context with one another, and Section 137.016 and 137.021 R.S.Mo. define in detail 

what it means to be “agricultural and horticultural property”, and speaks in terms of 

raising crops, farming, dairying, management of livestock including breeding, showing 

and boarding horses.  The statutes are specific.    The legislative scheme to limit the 

productive use value to true farming operations is clear from the context of the statutes. 

Any activity claimed to be an agricultural use must be analyzed in a broader context than 

whether there is something growing that might be a crop.  Just as gathering wildflower 

seed as a business might be a legitimate agricultural use, gathering  wildflowers, or  

walnuts, or other plants  would not automatically mean that the property were “in use as 

agricultural or horticultural property.”   The terms “Agriculture” “Horticulture” presumes 

a business or benefit in the activity.  In the instant case where the cost to have the grass 

cut and baled into hay is 20 times the sale price, there is no legitimate business interest in 

doing it.    All of the examples of agricultural or horticultural use mentioned in the 

statutes relate to legitimate business interests.” Trial Court Opinion Appendix A-10-11.  

The trial court concludes that “The commission finding that the subject property is “in 
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use as agricultural and horticultural property” within the meaning of Section 137.017 

R.S.Mo. misapplies the law, is unsupported by competent and substantial evidence upon 

the whole record, is unauthorized by law, and is arbitrary, capricious, and unreasonable.”  

Appendix A-12.

 The term “use” is defined in Black’s Law Dictionary Fourth Edition.  It states, in 

part  “ ‘use’ literally means ‘benefit’ …”  Under the facts of this case, there is no benefit 

to letting the grass grow on 3 acres and paying to have it cut and baled at a loss of $700 

each time it is cut. To claim that, under the facts of this case,  the land is “used for 

agricultural purposes and devoted primarily to agriculture”, defies economic reality.   One 

does not pay over $80,000 per acre for ground to devote it primarily to agriculture.   

There is no agricultural or horticultural benefit and no plan for a true agricultural use.  

The decision of the commission improperly applies the law when it finds that there is an 

agricultural use of the property in this case.  The IRS says “You are in the business of 

farming if you cultivate, operate or manage a farm for profit . . .” Publication 225 Internal 

Revenue Service.   There is no farm profit for the subject property, and no plan for a 

profit. 

This decision has  implications throughout the state.   In Clay County alone, there 

are 732 parcels of vacant agricultural land, totaling $19,649,110 in assessed value.  A 

productive use value would move that number to between $144,710 at soil grade 3, and 

$17,650 at soil grade 7.   That is more than a 99% reduction in value.   If this decision 
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stands, soon most vacant property in the state will be assessed at its productive use value, 

because it will be cheaper for owners to pay someone to bale hay, or plant pumpkins or 

sunflowers, than to pay the property taxes on the fair market value of the property.  

Already developers  are being advised to enter into a contract with a farmer and take 

pictures to document that vacant land should be classed and assessed on its  agricultural 

productive use.   The legislative purpose of the agricultural use value will be subverted if 

this  decision stands.  The tax base of schools  and cities will be lowered, and tax on other 

owners will have to rise to meet the needs of the taxing authorities.  In rural counties, the 

effect could be more dramatic than it is  in Clay County.  That cannot have been the 

legislative intent of Sections 137.017 and 137.021 R.S.Mo.

 In many states, there are specific requirements to qualify for Ag productive use 

values.  Some are statutory, and some are administrative rules.  In Ohio you need 10 

acres;  in Wisconsin, 35 acres, in Illinois, 5 acres. In South Carolina, you need 10 acres or 

$1000 in income for 3 years.  In New York you need 7 acres plus  $10,000 in sales.  In 

New Jersey, you need 5 acres  plus $500 in earnings.  In California, tracts have to be 100 

acres  in a Farmland Security Zone (but  adjoining owners can combine parcels).

  Mr. Maurer, who testified for the Assessor, remembers when the Missouri State 

Tax Commission issued a rule of thumb on productive use.  The tract had to meet 2 out of 

3 criteria: over 5 acres, contiguous with other farm ground, and high quality soil. (Legal 

File 316).  There was another guideline that it had to make $2500/year to qualify.  Those 

standards have apparently been abandoned, and no longer appear in Commission 
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guidelines.   It is difficult to make a rule of thumb that is reasonable in every situation.  If 

the Commission takes the view that each case should be considered on its  own facts, as it 

did in Token, Harp and Schmidt, Supra, then all the facts related to a particular parcel 

need to be considered.  When that is done in this case, the only reasonable conclusion is 

that the subject property is  not a farm, is not being used for agricultural purposes, and is 

not devoted primarily to agriculture.

The State Tax Commission decision should be reversed, as the Circuit Court 

decided that it should.  The characteristics of the property itself, is size, its  location, its  

purchase price and its  productivity are inconsistent with agricultural use.  The decision of 

the commission is  inconsistent with rulings in similar cases.  The property is “vacant and 

unused” within the plain meaning and legislative intent of the statutes.  The decision is  

therefor unsupported by the evidence, is unauthorized by law, is arbitrary capricious and 

unreasonable and involves an abuse of discretion.

POINT II.

THE STATE TAX COMMISSION ERRED IN RULING THAT THE   SUBJECT 

PROPERTY WAS ENTITLED TO BE TAXED ON ITS PRODUCTIVE CAPABILITY, 

RATHER THAN ITS MARKET VALUE BECAUSE , UNDER THE PARTICULAR 

FACTS OF THIS CASE, TO TREAT THE SUBJECT PROPERTY AS DEVOTED 

PRIMARILY TO AGRICULTURE, VIOLATES ARTICLE X,  SECTION 4(b), OF THE 
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MISSOURI CONSTITUTION IN THAT IT CREATES A LACK OF UNIFORMITY 

WITHIN A SUBCLASS OF REAL PROPERTY AND IS THEREFORE REVERSIBLE 

ERROR REVIEWABLE BY THE COURTS UNDER SECTION 536.100 et sec R.S.MO. 

IN THAT IT BROADLY CONSTRUES AN EXCEPTION TO A CONSTITUTIONAL 

PROVISION WHEN THE EXCEPTION SHOULD BE NARROWLY CONSTRUED, 

AND CREATES A LACK OF UNIFORMITY WITHIN A SUBCLASS OF REAL 

PROPERTY WHICH THE LEGISLATURE WAS NEITHER AUTHORIZED TO DO 

NOR INTENDED TO DO. 

 The Missouri Constitution requires that all property must be valued uniformly at 

its true value in money. Article X, Section 4(b).  The exception to the  general rule is 

where property is used for agricultural purposes  and devoted primarily to agriculture.  

Applying the rules of statutory construction, an exception to a general rule is to be 

narrowly construed. 

 In the case State v. Johnston, 214 Mo. 656, 113 S.W. 1083 (Mo. 1908) the Missouri 

Supreme Court was  considering whether a private boarding school lost its  tax exemption 

as a school because part of its property was used for a residence for the proprietor.  It 

concluded that the use was  a part of the school use, but in doing so, it discusses how an 

exception to a general tax law is to be interpreted and strictly construed. 

“[A]n abandonment of the sovereign right to exercise the vital power of taxation can 

never be presumed. The intention to abandon must appear in the most clear and 
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unequivocal terms (Pacific R. R. Co. v. Cass County et al., 53 Mo., loc. cit. 27); and from 

the standpoint of the people they are that equality is equity in taxation; that the yoke of 

taxation—a forced contribution for governmental needs—should rest evenly on the necks 

of all citizens; that to relieve one but increases the burden of the other; that tax 

exemptions are in derogation of equal right— are contrary to common right—hence are 

not to be favored by the courts, but should be construed strictly and confined to the 

subjects specified, including such as are necessarily within the contemplation of the 

legislation under review. Kansas City Exposition Driving Park Co. v. Kansas City, 174 

Mo. 427, 74 S. W. 979; Fitterer v. Crawford, 157 Mo., loc. cit. 58, 57 S. W. 532, 50 L. R. 

A. 191 et seq.; City of Kansas v. Kansas City Medical College, 111 Mo., loc. cit. 146, 20 

S. W. 35. Says Scott, J., in Wyman v. St. Louis, 17 Mo. 335: "Equality is equity, and 

when one claims exemption from a burden to which all others are subject, and whose 

freedom will increase their load, he must clearly show himself in the situation which 

entitled him to the exemption claimed." And Cooley states the sum of the matter to be (1 

Cooley on Taxation [3d Ed.] 357, 358): "It is also a very just rule that, when an 

exemption is found to exist, it shall not be enlarged by construction. On the contrary, it 

ought to receive a strict construction; for the reasonable presumption is that the state has 

granted in express terms all it intended to grant at all, and that, unless the privilege is 

limited to the very terms of the statute, the favor would be extended beyond what was 

meant." Id at 1084.   

 Likewise State v. Trustees of William Jewell College, 136 S.W. 397, 234 Mo. 299 

(Mo. 1911), holds that an 1851 act exempts college endowment funds from tax, not just 

land the endowment owns, and quotes the Tennessee courts:

"In State v. Fisk University, 87 Tenn. 233, 10 S. W. 284, the Supreme Court of Tennessee 

says: `The contention on behalf of the state and county is that, inasmuch as the 
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Constitution of 1870 [article 2, § 28] requires all property to be taxed, with the exceptions 

therein stated, the exception and exemption must be strictly construed, and nothing not 

within the letter of the exception must be allowed to escape its share of the burdens of 

government. It is unnecessary to resort to argument, or to cite authority for the general 

principle that exemptions from taxation are generally to be construed with great 

strictness.” Id. at 398.

 The Missouri Constitution Article X Section 4(b)(3) provides that the legislature is 

authorized to enact laws to tax agricultural property based on its productive capability.  

The Legislature did so in Sections 137.016 through 137.021 R.S.Mo.  As discussed in 

Point One, it is clear that the legislature did not intend to grant the reduced productive 

capability assessment to any vacant land, regardless of its characteristics.  To do so would 

exceed the grant of authority in the constitution.  Likewise, to interpret the statutes so 

broadly that the Subject property qualifies as property in use for agriculture, is beyond 

the scope of the grant of authority, and impermissibly creates a new subclass of property - 

vacant property that is entitled to be graded the same as agricultural property.

  In Snider v. Casino Aztar, 156 S.W. 3d 341 (Mo. banc 2005)  the court 

discusses the constitutional requirement that all property be assessed uniformly. 

“Section 137.115.1 requires that all real property be assessed according to its true value 

in money. ‘True value in money is the fair market value of the property on the valuation 

date, and is a function of its highest and best use, which is the use of the property which 

38



will produce the greatest return in the reasonably near future.’ Aspenhof Corp. v. State Tax 

Commission, 789 S.W.2d 867, 869 (Mo.App.1990) . . . .The commission's choice of 

valuation approaches must comply with the law. Both section 137.1154 and article X, 

section 4(b) of the Missouri Constitution5 require that real property in Missouri be taxed 

according to its true value in money. True value is a function of the property's highest and 

best use. Aspenhof Corp., 789 S.W.2d at 869. . . . As a matter of law the commission had 

to use the highest and best use standard when determining the value of Aztar's property 

for taxation purposes. A determination of the true value in money cannot reject the 

property's highest and best use and value the property at a lesser economic use of the 

property.” Id. at 346, 348-349.   The Court finds that assessing casino property at a lower 

rate on that basis that it needs a license to operate creates an impermissible additional 

sub-classification of real property which violates the Missouri Constitution Article X 

Section 4(b).

 Likewise, in the instant case, if the exception for farming is applied to the subject 

property, a new subclass of vacant property will impermissibly be created that can receive 

the lower assessment for agricultural grading.  Virtually any property could qualify if the 

owner allowed the grass to grow, and paid someone to bale it.  The resulting inequality in 

taxation is prohibited by the Constitution.   

CONCLUSION
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 The Trial Court held that  the State Tax Commission finding that the subject 

property is “in use as agricultural and horticultural property” within the meaning of the 

statutes misapplies the law, is unsupported by competent and substantial evidence upon 

the whole record, is unauthorized by law, and is arbitrary, capricious, and unreasonable. 

Based on the foregoing, Assessor asks that the Trial Court’s judgment reversing the 

decision of the State Tax Commission be affirmed, and the State Tax Commission’s 

decision be reversed.   
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